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ENVIRONMENTAL  PROTECTION 
AGENCY 
[  40  CFR  Part  211] 

IFRL722-8] 

NOISE  LABELING  STANDARDS 
General  Provisions 

AGENCY :  Environmental  Protection 
Agency. 

ACTION :  Notice  of  proposed  rulemaking. 

SUMMARY:  By  this  notice  the  Environ¬ 
mental  Protection  Agency  proposes  to 
establish  the  general  provisions  of  a 
product  noise  labeling  regulatory  pro¬ 
gram.  The  general  provisions  being  pro¬ 
posed  concern  those  aspects  of  the  pro¬ 
gram  which  the  Agency  intends,  to  the 
extent  practicable,  to  implement  in  a 
uniform  manner  with  respect  to  the 
majority  of  products  that  will  be  con¬ 
sidered  for  possible  noise  labeling  action. 
Product-specific  labeling  requirements 
for  individual  products  or  product  classes 
will  be  added  to  these  provisions  by  fu¬ 
ture  rulemaking  actions.  The  major  pur¬ 
pose  of  the  regulatory  action  being  pro¬ 
posed  is  to  provide  accurate  and  under¬ 
standable  information  to  product  pur¬ 
chasers  and  users  concerning  the  noise 
generating  or  noise  reducing  properties 
of  products  so  that  meaningful  compari¬ 
sons  can  be  made  by  the  public  con¬ 
cerning  such  properties  as  part  of  pur¬ 
chase  or  use  decisions. 

DATES:  Written  comments  on  or  be¬ 
fore  September  20,  1977. 

ADDRESSES :  Written  comments  should 
be  sent  to  the  following  address:  Direc¬ 
tor,  Standards  and  Regulations  Division, 
Office  of  Noise  Abatement  and  Control 
(AW-471),  Attn:  Product  Noise  Label¬ 
ing,  Docket  Number  ONAC  77-8, 
U.S.  Environmental  Protection  Agency, 
Washington,  D.C.  20460. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT: 

Ms.  Ellen  Robinson,  Public  Informa¬ 
tion  Specialist,  U.S.  Envronmental 
Protection  Agency,  Office  of  Public 
Affiairs  (A-107) ,  401  M  Street,  SW., 
Washington,  D.C.  20460,  202-755-0704. 

SUPPLEMENTARY  INFORMATION : 
See  following  text 

By  this  notice  the  Environmental  Pro¬ 
tection  Agency  proposes  to  establish  the 
general  provisions  of  a  noise  labeling 
regulatory  program  under  the  authority 
of  and  as  required  by  Section  8  of  the 
Noise  Control  Act  of  1972,  42  U.S.C. 
4907.  This  proposed  rulemaking  is  to 
establish  a  new  Part  211  of  Title  40  of 
the  Code  of  Federal  Regulations,  to  be 
composed  of  the  general  labeling  provi¬ 
sions  being  proposed  herein  as  Subpart  A 
and  individual  product-specific  labeling 
provisions  to  be  added  as  further  sub¬ 
parts  by  separate  rulemaking  actions. 

Section  8  of  the  Noise  Control  Act 
states  that  the  Atkn  inis  tra  tor  of  the 
Environmental  Protection  Agency  shall 
promulgate  regulations  designating  and 
labeling  products  or  classes  or  products 


which  emit  noise  capable  of  adversely 
affecting  the  public  health  or  welfare, 
or  which  are  sold  wholly  or  in  part  on 
the  basis  of  their  effectiveness  in  reduc¬ 
ing  noise. 

Section  8  further  stipulates  that  the 
labeling  regulations  developed  by  the 
EPA  specify  as  a  minmum  1)  the  manner 
and  location  in  which  notice  is  to  be 
provided,  2)  the  form  of  the  notice,  and 
3)  the  methods  and  units  of  measure¬ 
ment  to  be  used. 

It  is  clear  from  Section  8  that  Con¬ 
gress’  intention  in  requiring  the  promul¬ 
gation  of  noise  labeling  regulations  was 
to  provide  notice  to  prospective  pur¬ 
chasers  or  users  of  either  a  product’s 
noise  level  or  its  effectiveness  in  reduc¬ 
ing  noise. 

Agency  action  toward  implementing 
Section  8  of  the  Act  has  already  taken 
place  through  the  issuance  of  an  Ad¬ 
vance  Notice  of  Proposed  Rulemaking 
concerning  the  designation  and  labeling 
of  hearing  protectors  which  appeared  in 
the  Federal  Register  on  December  5, 
1974,  39  FR  42380.  Further  regulatory  ac¬ 
tion  specifying  the  detailed  labeling  re¬ 
quirements  for  hearing  protectors  will  be 
conducted  through  a  separate  rulemak¬ 
ing  action  proposing  such  requirements 
as  a  separate  subpart  to  the  general  pro¬ 
visions  being  proposed  herein. 

Both  the  development  and  the  imple¬ 
mentation  of  a  Federal  noise  labeling 
program  under  Section  8  of  the  Noise 
Control  Act  are  to  a  large  extent  influ¬ 
enced  by  the  overall  purposes  and  goals 
to  which  such  a  program  is  committed. 
In  formulating  the  objectives  of  its  noise 
labeling  program  the  EPA  has  considered 
the  statutory  language  of  Section  8  as 
well  as  the  overall  need  for,  and  the  pos¬ 
itive  nad  negatlvea  spects  attendant  to, 
Federal  regulatory  efforts  in  controlling 
environmental  noise.  As  such  the  Agency 
will  be  patterning  the  further  develop¬ 
ment  and  implementation  of  its  noise 
labeling  program  consistent  with  the  fol¬ 
lowing  objectives: 

1.  To  provide  accurate  and  under¬ 
standable  information  to  product  pur¬ 
chasers  and  users  regarding  the  acoustic 
properties  of  designated  products  so  that 
meaningful  comparisons  can  be  made 
concerning  the  acoustic  properties  of  the 
products  as  part  of  purchase  or  use  deci¬ 
sions. 

2.  To  accomplish  the  providing  of  ac¬ 
curate  and  understandable  Information 
to  consumers  with  minimal  Federal  in¬ 
volvement.  Minimal  Federal  involvement 
is  to  be  achieved  by  ensuring  that  the 
federally  imposed  labeling  requirements 
are  carefully  structured  so  as  to  reduce 
as  much  as  possible  the  administrative, 
economic  and  technical  impacts  of  the 
Federal  program. 

3.  To  promote  public  awareness  and 
understanding  of  environmental  noise 
and  the  associated  terms  and  concepts. 

4.  To  promote  effective  voluntary 
noise  reduction  and  noise  labeling  efforts 
on  the  part  of  product  manufacturers 
and  suppliers. 

It  is  Intended  that  complete  Agency 
labeling  action  with  respect  to  any  prod¬ 
uct  will  consist  of  the  requirements  con¬ 


tained  in  the  proposed  general  provisions 
along  with  those  contained  in  the  prod¬ 
uct-specific  subparts  to  be  added  on  a 
product-by-product  basis.  Hie  Agency 
will  provide  notice  that  it  is  planning  to 
develop  labeling  requirements  for  par¬ 
ticular  products  or  product  classes  by  the 
publication  of  an  Advance  Notice  of  Pro¬ 
posed  Rulemaking  in  the  Federal  Regis¬ 
ter.  A  public  comment  period  will  be  pro¬ 
vided  concerning  the  notification.  The 
designation  of  products  under  sec¬ 
tion  8(a)  of  the  Act  will  be  accomplished 
within  the  Notice  of  Proposed  Rulemak¬ 
ing  for  those  products. 

The  Agency’s  policy  in  the  development 
and  implementation  of  a  noise  labeling 
regulatory  program  is  to  initiate  such  a 
program  in  as  simplified  a  form  as  is  pos¬ 
sible.  The  program  and  its  effects  will 
then  be  continually  evaluated  as  to  the 
need  for  revisions  to  the  various  elements 
of  the  regulatory  approach  being  taken. 
For  example,  such  revisions  may  be  in 
response  to  the  need  for  the  more  de¬ 
tailed  specification  of  labeling  require¬ 
ments  such  as  those  concerning  the  in¬ 
formation  to  be  provided  or  the  form  in 
which  the  Information  is  presented. 

Although  the  EPA  will  view  each  prod¬ 
uct  or  product  type  on  an  individual 
basis  in  determining  the  need  for  and 
the  nature  of  any  federally  required 
noise  labeling,  the  general  provisions  be¬ 
ing  proposed  by  this  notice  are  consid¬ 
ered  to  be  those  aspects  of  the  Agency  s 
noise  labeling  program  which  it  intends, 
to  the  extent  practicable,  to  implement 
in  a  uniform  manner  with  respect  to  the 
majority  of  products  that  will  be  consid¬ 
ered  for  noise  labeling  action.  These  in¬ 
clude  provisions  concerning  general  ap¬ 
plicability,  general  definitions,  label 
format,  label  content,  graphical  require¬ 
ments,  inspection  and  monitoring,  ex¬ 
emptions,  and  testing  by  the  Agency. 

The  product-specific  labeling  require¬ 
ments  to  be  developed  and  proposed  on 
a  product-by-product  basis  will  include 
provisions  concerning  product-specific 
applicability  and  definitions,  product- 
specific  label  specifications  such  as  size, 
location  and  manner  of  affixation,  addi¬ 
tional  label  content  requirements,  acous¬ 
tic  descriptor  and  rating  scheme  speci¬ 
fications,  test  methodologies,  and  specific 
enforcement  and  compliance  procedures. 

Where  specific  aspects  of  the  general 
provisions  are  found  by  the  Agency  to 
be  inapplicable  to  a  certain  product  or 
product  type,  or  where  the  need  for  addi¬ 
tional  or  modified  provisions  is  apparent, 
such  exceptions,  additions  or  modifica¬ 
tions  will  be  incorporated  within  the 
product-specific  provisions. 

Product  Selection  Authority  and 
Criteria 

The  Agency's  authority  for  the  selec¬ 
tion  of  products  to  be  designated  for 
Federal  noise  labeling  action  is  derived 
from  the  language  of  Section  8  of  the 
Act.  In  that  section  a  distinction  is  drawn 
between  products  which  produce  noise 
and  products  which  reduce  noise.  As  to 
products  which  produce  noise,  the 
Agency  is  required  to  promulgate  regu¬ 
lations  designating  and  labeling  **•  •  • 
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any  product  (or  class  thereof)  which 
emits  noise  capable  of  adversely  affect¬ 
ing  the  public  health  or  welfare”.  As  to 
products  which  reduce  noise,  the  Agency 
is  required  to  promulgate  regulations 
designating  and  labeling  “  •  •  *  any  prod¬ 
uct  (or  class  thereof)  which  is  sold 
wholly  or  in  part  on  the  basis  of  its 
effectiveness  in  reducing  noise”. 

Although  the  statutory  authority  with 
respect  to  noise  reducing  products  is 
fairly  clear  from  the  language  of  Section 
8.  the  statutory  authority  for  noise  pro¬ 
ducing  products  requires  the  Agency  to 
make  a  decision  as  to  the  capability  of  a 
product’s  noise  to  adversely  affect  public 
health  or  welfare.  In  making  this  deter¬ 
mination  reliance  will  be  placed  pri¬ 
marily  on  the  following  documents  pub¬ 
lished  by  the  Agency:  “Public  Health 
and  Welfare  Criteria  fqr  Noise”,  July  27, 
1973:  and  “Information  on  Levels  of 
Noise  Requisite  to  Protect  Public  Health 
and  Welfare  with  an  Adequate  Margin 
of  Safety”,  March,  1974. 

Notwithstanding  the  broad  product 
selection  authority  granted  the  Agency 
by  Section  8,  the  Agency  must  obviously 
utilize  further  product  selection  criteria 
in  choosing  which  particular  products 
or  product  classes  should  be  considered 
first  for  noise  labeling  action.  In  making 
such  determinations  the  Agency  will 
consider  factors  such  as  the  following: 
product  noise  level  or  noise  reduction 
capability:  product  population:  charac¬ 
teristics  of  product  usage  (time,  fre¬ 
quency,  location) ;  number  of  people  im¬ 
pacted;  effects  on  public  health  or  wel¬ 
fare;  public  attitudes  toward  a  product’s 
acoustic  performance;  existence  of  ade¬ 
quate  voluntary  noise  reduction  or  noise 
labeling  programs  on  the  part  of  product 
manufacturers  and  suppliers;  existence 
of  noise  labeling  requirements  of  State 
or  local  governments;  usefulness  of  la¬ 
beled  information  to  purchasers  and  us¬ 
ers;  potential  for  product  misuse;  future 
trends  of  product  population,  design,  or 
usage;  existence  of  product  noise  emis¬ 
sion  standards;  feasibility  of  product 
noise  reduction;  existing  overall  availa¬ 
bility  of  acoustic  information;  effects  of 
product  usage  on  “third  parties”  (non¬ 
users  or  bystanders) ;  and  characteris¬ 
tics  of  product  sales  (frequency  of  pur¬ 
chase,  types  of  purchasers) . 

As  an  example  of  how  one  of  the  fac¬ 
tors  listed  above  could  influence  the 
product  selection  process  it  can  be  seen 
that  the  existence  of  a  significant  noise 
impact  on  third  parties  from  the  use  of 
a  particular  product  would  tend  to  indi¬ 
cate  that  a  noise-reduction  regulation 
should  be  given  priority  for  that  product 
rather  than  labeling.  The  EPA  solicits 
any  comments  and  suggestions  concern¬ 
ing  the  manner  in  which  the  product 
prioritizing  process  should  be  conducted 
and  how  criteria  such  as  those  presented 
above  should  be  weighed  and  utilized  in 
such  decision  making. 

Label  Format  and  Content 

The  need  for  specifications  concerning 
label  format  and  label  content  within  a 
product  noise  labeling  program  such  as 
is  being  proposed  is  clearly  evident.  It 
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is  derived  not  only  from  the  mandate 
within  Section  8  that  the  Agency's  label¬ 
ing  regulations  specify  the  form  of  the 
notice  to  be  given,  but  also  flows  from 
the  overall  objectives  of  such  a  program. 
That  is.  where  the  intent  is  to  provide 
product  purchasers  and  users  on  a  na¬ 
tional  basis  with  information  that  en¬ 
ables  them  to  adequately  assess  and 
compare  the  acoustic  properties  of  vari¬ 
ous  products  or  product  types,  the  in¬ 
formation  provided  must  be  presented 
in  a  manner  that  is  as  uniform  recogniz¬ 
able  and  usable  as  is  possible. 

Consequently  the  Agency  has  selected 
and  is  proposing  within  the  general  pro¬ 
visions,  label  format  and  label  content 
requirements  that  will  apply  to  all  prod¬ 
ucts,  except  where  modified  in  the  indi¬ 
vidual  product-specific  provisions  to  be 
proposed. 

Under  the  label  format  requirements 
being  proposed,  label  color  specifications 
will  not  be  made  by  the  Agency.  How¬ 
ever,  a  provision  is  included  specifying 
the  degree  of  contrast  required.  Com¬ 
pliance  with  this  requirement  will  be 
monitored  by  the  Agency  as  to  the  fu¬ 
ture  need  for  color  specifications  of  a 
more  detailed  nature. 

The  proposed  label  format  specifies 
label  shape,  and  the  graphical  design 
and  layout  of  its  various  faces,  including 
lettering.  Other  aspects  of  label  format 
such  as  label  size,  location,  type  (hang- 
on,  printed,  stick-on,  etc.),  or  whether 
an  additional  satellite  label  is  required, 
will  be  determined  on  a  product-by¬ 
product  basis  and  be  specified  in  future 
product-specific  subparts. 

Information  to  be  provided  within  the 
label;  as  required  in  the  general  pro¬ 
visions,  includes:  (1)  the  acoustic  de¬ 
scriptor  (noise  rating  or  noise  reduction 
rating);  (2)  product  identification  such 
as  model  number  or  type  designation; 
(3)  manufacturer  identification;  (4) 
EPA  identification;  and  (5)  comparative 
acoustic  data  or  information.  In  addition, 
the  location  of  the  required  informa¬ 
tion  within  the  established  label  format 
is  also  specified.  Further  label  content 
requirements  pertaining  to  prohibitions, 
special  claims,  or  additional  required  in¬ 
formation  or  data  will  be  specified  within 
the  product-specific  subparts. 

As  previously  stated,  exceptions,  modi¬ 
fications  or  additions  to  the  general  pro¬ 
visions  as  a  whole  and  to  those  just 
discussed  concerning  label  format  and 
content,  will  be  considered  and  incor¬ 
porated  as  required  on  a  product-by¬ 
product  basis. 

Rating  Schemes  and  Test 
Methodologies 

One  of  the  most  important  aspects  of 
a  product  labeling  program,  especially 
one  concerning  noise,  is  that  aspect  deal¬ 
ing  with  rating  schemes  and  test 
methodologies.  This  subject  has  been  a 
major  focus  of  the  studies  conducted 
thus  far  in  the  development  of  the  EPA’s 
noise  labeling  program. 

From  an  analysis  of  the  subject,  four 
areas  of  necessary  consideration  have 
been  identified :  ( 1 »  selection  of  the 
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characteristic  acoustic  parameter  or 
parameters  (e.g.,  sound  pressure  level  n 
dB(A) ) ;  (2)  establishment  of  a  suitable 
measurement  methodology  or  test  pro¬ 
cedure  to  generate  data  in  terms  of  the 
selected  parameter  or  parameters  (e.g.. 
an  ANSI-recommended  procedure);  (3> 
selection  of  a  suitable  acoustic  descriptor 
to  appear  on  the  label  and  convey  the 
determined  acoustic  information  (e.g.. 
a  single  number  representing  multiple 
characteristics);  and  (4>  establishment 
of  a  technique  of  rating  the  determined 
information  in  terms  of  the  selected 
acoustic  descriptor  or  descriptors  (e.g..  a 
rating  facilitating  comparison  with  other 
products) . 

The  selection  of  the  appropriate 
acoustic  parameter  or  parameters  to  be 
used  in  describing  a  product’s  noise  pro¬ 
ducing  or  noise  reducing  capability  is 
somewhat  complex  within  a  broad  prod¬ 
uct  noise  labeling  program  such  as  is  be¬ 
ing  proposed.  The  diversity  of  products 
to  which  noise  labeling  under  Section  8 
is  applicable,  combined  with  the  numer¬ 
ous  technical  means  of  describing  acous¬ 
tic  phenomena,  require  that  the  selection 
of  characteristic  acoustic  parameters  be 
accompanied  by  careful  analysis  under¬ 
taken  on  a  product-by-product  basis. 

Among  the  possible  acoustic  param¬ 
eters  which  the  Agency  will  consider 
that  are  applicable  to  describing  the 
noise  levels  of  noise  producing  products 
are:  sound  pressure  level,  sound  power 
level  (both  of  which  can  be  expressed  in 
terms  of  peak  level,  average  level,  single 
event  level,  etc.),  loudness,  and  noisi¬ 
ness.  Among  those  parameters  related  to 
a  description  of  the  noise  control  capa¬ 
bility  of  noise  reducing  products  are :  ab¬ 
sorption,  transmission  loss,  insertion  loss, 
transmissibility,  or  noise  reduction  <a 
net  quantity) . 

In  choosing  which  parameters  to  use 
on  a  product-by-product  basis  the  EPA 
will  strive  for  uniformity  to  the  extent 
possible  considering  the  overall  program 
goals  of  providing  product  purchasers 
and  users  with  easily  understandable  and 
usable  information  in  a  manner  which 
minimizes  the  burdens  on  manufacturers 
and  suppliers  in  generating  and  present¬ 
ing  the  information. 

A  closely  related  matter  in  this  regard 
is  the  establishment  of  the  measurement 
methodology  to  be  utilized  in  developing 
the  necessary  acoustic  data  and  in  com¬ 
pliance  testing.  As  with  the  selection  of 
appropriate  acoustic  parameters  this 
process  must  also  be  approached  on  a 
product-by-product  basis.  In  most  cases 
the  methodologies  utilized  will  be  ob¬ 
jective;  however,  where  necessary,  as  in 
the  case  of  hearing  protectors,  subjec¬ 
tive  methodologies  (i.e.  those  utilizing 
human  reactions  or  perceptions)  will  be 
considered. 

In  general  the  Agency  will  strive  for 
the  utmost  simplification  of  such  meth¬ 
odologies  and  the  reduction  of  necessary 
resources  in  terms  of  facilities,  people, 
and  equipment,  while  maintaining  a 
degree  of  reliability,  repeatability,  and 
accuracy  of  measured  data  that  is  suf¬ 
ficient  for  the  purpose  of  providing  use- 
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ful  data  to  the  public  permitting  valid 
product  comparisons. 

In  developing  methodologies  the  simu¬ 
lation  of  the  use-environment  of  a  prod¬ 
uct  will  not  be  a  primary  objective.  How¬ 
ever,  where  this  can  be  easily  achieved, 
or  where  certain  characteristics  of  the 
product’s  use-environment  greatly  af¬ 
fect  the  acoustic  properties  to  be  deter¬ 
mined,  the  nature  of  the  use-environ¬ 
ment  will  of  course  be  considered. 

The  availability  of  existing  noise 
measurement  methodologies  or  test  pro¬ 
cedures  is  of  great  interest  to  the  Agency. 
Where  such  methodologies  exist,  either  as 
utilized  by  manufacturers,  industry  as¬ 
sociations  or  testing  or  standard  setting 
institutes,  the  Agency  requests  that  they 
be  provided  for  its  consideration,  both 
now  and  as  individual  products  are  des¬ 
ignated  for  Federal  labeling  action. 

The  selection  of  suitable  acoustic 
descriptors  and  rating  techniques  will 
also  be  performed  on  a  product-by-prod¬ 
uct  basis.  The  acoustic  descriptor,  which 
appears  on  the  label  and  is  to  convey 
the  determined  information  concerning 
the  product’s  acoustic  properties,  will 
most  often  be  numeric,  and  usually 
will  be  that  quantity  determined 
from  the  prescribed  measurement  me¬ 
thodology  in  terms  of  the  specified 
acoustic  parameter.  Other  descriptors 
will  also  be  considered  such  as  narra¬ 
tive,  symbolic,  color  coded,  or  combina¬ 
tions  of  such;  the  choice  for  any  given 
product  to  be  made  considering  the  ef¬ 
fectiveness  of  the  particular  descriptor 
in  relating  the  necessary  information  as 
well  as  the  complexity  of  its  determina¬ 
tion. 

The  technique  of  rating  the  acoustic 
information  to  be  provided  will  most  of¬ 
ten  be  on  an  absolute  scale  rather  than 
relative  to  some  floating  base,  such  as 
the  quietest  product  within  a  product 
type.  In  addition,  it  is  anticipated  that 
a  single  descriptor  will  be  utilized  for 
most  products  to  be  labeled.  Some  prod¬ 
ucts,  however,  may  require  other  treat¬ 
ment  such  as  the  use  of  multiple  or  com¬ 
posite  descriptors.  Where  this  is  the  case, 
an  appropriate  rating  technique  will  be 
specified. 

The  specification  by  the  Agency  of  the 
acoustic  parameters,  measurement  meth¬ 
odologies,  acoustic  descriptors,  and 
rating  techniques  to  be  utilized  for  in¬ 
dividual  product  labeling  actions  will  ap¬ 
pear  in  the  product-specific  provisions 
to  be  proposed  as  individual  subparts  to 
Part  211,  and,  therefore,  do  not  appear 
In  the  general  provisions  being  proposed 
by  this  notice. 

Enforcement 

The  enforcement  provisions  proposed 
in  these  regulations  are  intended  to 
establish  those  basic  components  of  the 
enforcement  strategy  which  the  Agency 
expects  will  be  applicable  to  all  future 
Section  8  labeling  regulations.  They  deal 
with  basic  definitions,  and  include  EPA’s 
inspection,  monitoring  and  right  of  en¬ 
try  authority,  product  exemptions  and 
exemption  procedures,  and  product  test¬ 
ing  by  the  Agency.  At  this  time,  the 
Agency  is  not  in  a  position  to  propose  a 


complete  enforcement  strategy  that  is 
applicable  to  all  future  Section  8  regula¬ 
tions.  Other  Important  issues  of  an  en¬ 
forcement  program  will  need  to  be  ad¬ 
dressed  on  a  product-by-product  basis. 
These  issues  include,  for  example,  the 
amount  of  product  testing,  if  any,  the 
Administrator  will  require  a  manufac¬ 
turer  to  conduct  to  demonstrate  compli¬ 
ance  with  the  labeling  requirements, 
what  records  need  to  be  retained,  and 
the  extent  of  Agency  oversight  testing. 
Prior  to  final  rulemaking  for  particular 
products  the  Agency  will  gather  the 
necessary  information  regarding  the  in¬ 
dustry  and  the  regulated  product,  and 
develop  the  complete  enforcement 
scheme  for  that  product.  Each  scheme 
will  be  designed,  to  the  fullest  extent 
possible,  to  assure  that  the  regulated 
products  are  distributed  into  commerce 
in  compliance  with  the  labeling  require¬ 
ments,  while  imposing  a  minimum  bur¬ 
den  on  the  regulated  party. 

The  right  of  entry  provisions  proposed 
herein,  set  out  the  authority  for  EPA 
personnel  to  enter  specified  facilities  and 
sites,  and  conduct  specific  enforcement 
activities,  such  as  inspection  of  records 
and  monitoring  the  production  process. 
These  provisions  are  drawn  narrowly  to 
specify  the  time,  place,  and  type  of  in¬ 
spection  and  monitoring  performed  so 
that  it  is  a  reasonable  exercise  of  statu¬ 
tory  authority  and  so  that  it  does  not  dis¬ 
rupt  a  manufacturer’s  operations. 

Manufacturers  covered  by  Section  8 
regulations  have  a  duty  to  admit  EPA 
personnel  to  these  facilities  and  sites 
during  normal  working  hours,  and  to 
give  them  reasonable  assistance.  A  man¬ 
ufacturer  will  normally  be  given  24  hours 
notification  prior  to  the  visit,  and  the 
inspector  will  show  his  credentials  and 
a  written  authorization  signed  by  the 
Director  of  the  Noise  Enforcement  Divi¬ 
sion.  Inspection  and  monitoring  without 
24-hour  notice  is  allowed  only  with  the 
express  written  authorization  of  the  As¬ 
sistant  Administrator  for  Enforcement. 

The  inspectors  are  authorized  only  to 
enter  .facilities  where  products  are  man¬ 
ufactured,  assembled  or  stored,  where 
any  testing  required  by  the  regulations 
takes  place,  where  test  products  are 
present,  or  where  any  required  records 
are  kept.  EPA  officers  may,  for  example, 
be  present  to  observe  testing  otherwise 
required  by  these  regulations.  If  an  EPA 
Enforcement  Officer  is  denied  access 
after  proper  demand  and  presentation 
or  credentials,  or  is  denied  reasonable 
assistance,  then  the  Administrator  may 
issue  an  appropriate  remedial  order  such 
as  an  order  to  cease  distribution  of  the 
manufacturer’s  products.  This  order  will 
be  issued  only  after  notice  and  an  op¬ 
portunity  for  a  hearing,  and  only  in 
cases  where  the  infraction  is  substantial. 

An  inspection  and  monitoring  scheme 
will  provide  a  means  to  detect  and  cor¬ 
rect  problems  as  early  as  possible.  A 
successful  inspection  program  will  help 
insure  the  regulations  are  being  fully 
complied  with  and  in  many  cases  alle¬ 
viate  the  need  to  initiate  a  compliance 
audit  test  or  other  test  programs  to 
insure  compliance.  Inadvertent  errors 


can  be  discovered  and  remedied  early, 
and  intentional  non-compliance  can  be 
detected  and  deterred. 

Exemptions  are  provided  to  manufac¬ 
turers  to  allow  them  to  Introduce  cer¬ 
tain  products  into  commerce  which  are 
otherwise  not  in  compliance  with  the 
labeling  regulations.  An  exemption  can 
be  obtained  for  purposes  of  research, 
investigation,  studies,  demonstration, 
training  or  for  the  purpose  of  product 
development,  production  assessment  and 
market  promotion.  Testing  exemptions 
must  be  justified  by  a  sufficient  demon¬ 
stration  of  necessity,  appropriateness, 
reasonableness  and  control.  The  regu¬ 
lations  prescribe  the  way  to  request  ex¬ 
emptions,  the  information  to  be  sup¬ 
plied,  the  records  to  be  kept  and  the 
conditions  upon  which  exemptions  will 
be  granted.  EPA  may  withdraw  an  ex¬ 
emption  at  any  time  based  upon  infor¬ 
mation  that  the  public  health  and  wel¬ 
fare  is  endangered.  National  security 
exemptions  and  export  exemptions  are 
also  provided.  Export  exemptions  are 
provided  for  products  for  which  the  re¬ 
quirements  of  the  regulations  have  not 
been  met  and  which  are  intended  for 
export  only.  Where  a  manufacturer  sat¬ 
isfies  all  regulatory  requirements  appli¬ 
cable  to  a  particular  product,  no  export 
exemption  would  be  required. 

Testing  by  the  Administrator  reserves 
EPA  the  right  to  test  products  as  part 
of  its  enforcement  strategy.  Upon  re¬ 
quest,  a  manufacturer  would  submit 
products  to  EPA.  and  EPA  would  con¬ 
duct  the  tests.  The  Administrator  may 
test  at  any  facility  including  the  EPA 
facility  or  the  facility  where  a  manufac¬ 
turer  conducted  testing  required  under 
the  product-specific  regulations.  In  such 
a  case  the  Administrator  may  use  either 
his  own  equipment  or  the  equipment  at 
the  test  facility.  The  scheme  will  allow 
EPA  to  assure  that  required  testing  was 
conducted  properly.  The  cost  of  such 
testing  shall  be  borne  by  the  Agency. 

Based  on  tests  or  other  relevant  in¬ 
formation,  the  Administrator  may  de¬ 
termine  that  the  test  facility  used  by 
a  manufacturer  does  not  meet  the  ap¬ 
plicable  requirements  of  the  product- 
specific  labeling  regulations.  In  such  a 
case,  the  Administrator  will  notify  the 
manufacturer  that  the  test  facility  is 
not  acceptable  for  further  testing.  The 
manufacturer  can  request  EPA  to  re¬ 
consider  this  decision,  and  present  evi¬ 
dence  to  show  that  the  facility  is  in  fact 
in  compliance,  or  that  modifications 
have  been  made  which  bring  the  facility 
into  compliance.  The  Administrator  will 
respond  within  ten  (10)  working  days. 

Economic  and  Technical  Impact 

The  economic  and  technical  impacts  of 
the  Agency’s  Section  8  noise  labeling  pro¬ 
gram  will  be  addressed  in  detail  within 
the  product-specific  labeling  actions  to 
be  proposed  as  individual  subparts  to 
Part  211. 

The  economic  analyses  to  be  conducted 
will  not  address  potential  market  effects 
that  may  be  produced  as  a  result  of  the 
information  provided  on  the  federally 
required  label,  but  rather  will  be  con- 
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cerned  with  the  cost  and  economic  im¬ 
pact  to  manufacturers  and  suppliers  in 
complying  with  the  federally  prescribed 
labeling  requirements.  This  approach  has 
been  taken  because  the  federal  Noise 
Labeling  Program,  rather  than  itself 
requiring  any  market  changes,  simply 
acts  as  a  mechanism  which  facilities 
more  informed  voluntary  market  choices 
on  the  part  of  product  purchasers  and 
users. 

Public  Pabticepatiow 

It  is  reemphasized  that  the  general 
provisions  being  proposed  herein  will  be 
augmented  by  product-specific  provisions 
to  be  proposed  at  later  dates,  and  that 
complete  Agency  regulatory  action  with 
respect  to  any  product  will  take  place 
only  when  such  product-specific  provi¬ 
sions  are  proposed  and  finalized.  The 
general  provisions  being  proposed  at  this 
time  can  and  hopefully  will,  however, 
provide  guidance  to  the  general  public 
as  well  as  to  all  affected  parties  as  to  the 
general  nature  and  intent  of  the  Agency’s 
proposed  labeling  regulatory  program.  In 
addition  it  is  hoped  that  these  provisions 
will  serve  as  further  guidance  to  product 
manufacturers  and  suppliers  in  their  un¬ 
derstanding  of  and  in  preparing  for  pos¬ 
sible  Federal  noise  labeling  action,  and  as 
to  their  possible  initiation  of  compatible 
voluntary  industry  noise  labeling  pro¬ 
grams. 

The  EPA  therefore  solicits  any  ques¬ 
tions  and  comments  concerning  all 
aspects  of  the  Agency’s  proposed  noise 
labeling  program  or  the  general  provi¬ 
sions  being  proposed  by  this  notice. 

Public  hearings  concerning  this  pro¬ 
posed  rulemaking  may  be  scheduled  by 
the  Agency  as  part  of  the  public  partici¬ 
pation  process  should  the  interest  in  and 
need  for  such  be  indicated  from  the  com¬ 
ments  received  during  the  public  com¬ 
ment  period.  Therefore,  public  comment 
on  this  matter  also,  is  solicited.  Should 
public  hearings  be  held,  the  dates  and 
locations  of  the  hearings  and  informa¬ 
tion  concerning  participation  will  be  pub¬ 
lished  in  the  Fbbbral  Register. 

All  comments  submitted  will  be  avail¬ 
able  for  public  inspection  during  normal 
business  hours  at  the  U.S.  Environmental 
Protection  Agency.  Public  Information 
Reference  Unit.  Room  2922,  401  M  Street 
SW„  Washington.  D.C.  20460. 

These  general  provisions  when  finalized 
will  become  effective,  as  part  of  further 
product-specific  subparts  to  be  proposed, 
on  the  respective  effective  dates  of  those 
subparts. 

A  background  document  representing 
the  findings  of  study  efforts  instituted  by 
the  EPA  in  its  development  of  the  pro¬ 
posed  general  provisions  has  been  pre¬ 
pared.  Copies  of  the  document,  entitled 
“Background  Document  for  Product 
Noise  Labeling  General  Provisions,  April, 
1977",  are  available  at: 


UJ3.  Environmental  Protection  Agency,  Pub¬ 
lic  Information  Center  (PM21B).  Room 
2104D,  401  M  Street  SW..  Washington.  D.C. 
20406. 

Dated:  June  16.  1977. 

Douglas  M.  Costle, 

Administrator. 

It  is  proposed  to  add  to  40  CFR  a  new 
Part  211  Subpart  A  to  read  as  follows : 

Subpart  A — General  Provision* 

Sec. 

211.1.1  Applicability 

211.1.2  Definitions. 

211.1.3  Number  and  Gender. 

211.1.4  Label  Content. 

211.1.5  Label  Format. 

211.1.6  Graphical  Requirements. 

211.1.7  Label  Type  and  Location. 

211.1.8  Sample  Label. 

211.1.9  Inspection  and  Monitoring. 

211.1.10  Exemptions. 

211.1.11  Testing  by  the  Administrator. 

Authority:  Sec.  8,  Pub.  L.  92-574.  86  Stat. 
1241  (42  U.S.C.  4907),  unless  otherwise  noted. 

Subpart  A — General  Provisions 
§  211.1.1  Applicability. 

Except  where  specifically  made  inap¬ 
plicable  by  regulations  published  under 
this  part,  the  provisions  of  this  subpart 
apply  to  all  products  for  which  regula¬ 
tions  are  published  under  this  part  and 
which  are  manufactured  after  the  effec¬ 
tive  date  of  such  regulations. 

§  211.1.2  Definitions. 

(a)  As  used  in  this  subpart,  all  terms 
not  defined  herein  shall  have  the  mean¬ 
ing  given  them  in  the  Act. 

(b)  “Act”  means  the  Noise  Control  Act 
of  1972  (P.L.  92-574.  86  Stat.  1234) . 

(c)  “Administrator"  means  the  Ad¬ 
ministrator  of  the  Environmental  Pro¬ 
tection  Agency  or  his  authorized  repre¬ 
sentative. 

(d)  “Agency"  means  the  United 
States  Environmental  Protection  Agen¬ 
cy. 

(e)  "Product"  means  any  noise  pro¬ 
ducing  or  noise  reducing  product  for 
which  regulations  have  been  promul¬ 
gated  under  this  part  and  includes  “test 
product". 

(f )  “Acoustic  rating  descriptor”  means 
the  numeric?  symbolic,  or  narrative  in¬ 
formation  describing  a  product’s  acous¬ 
tic  properties  determined  according  to 
the  test  methodology  prescribed  by  the 
Agency. 

(g>  “Regulations  published  under  this 
part"  means  all  subparts  to  Part  211. 

(h)  "Export  exemption"  means  an 
exemption  from  the  prohibitions  of  Sec¬ 
tion  10(a)  (3)  and  (4)  of  the  Act, 
granted  by  statute  under  Section  10(b) 
(2)  of  the  Act  for  the  purpose  of  export¬ 
ing  regulated  products. 

(i)  “National  security  exemption" 
means  an  exemption  from  the  prohibi¬ 
tions  of  Section  10(a)  (3)  and  (5)  of  the 
Act,  which  may  be  granted  under  Section 
10(b)  (1)  of  the  Act  for  the  purpose  of 
national  security. 


(J)  “Test  product”  means  any  product 
that  is  required  to  be  tested  pursuant  to 
this  part. 

§  211.1.3  Number  and  gender. 

As  used  in  this  part,  words  in  the 
singular  shall  be  deemed  to  import  the 
plural,  and  words  in  the  masculine 
gender  shall  be  deemed  to  import  the 
feminine  and  vice  versa,  as  the  case  may 
require. 

§211.1.4  Label  content. 

Except  as  otherwise  provided  in  regu¬ 
lations  published  under  this  part,  all 
products  for  which  regulations  have 
been  published  under  this  part  shall  be 
labeled  with  the  following  data  and 
information: 

(a)  The  term  “Noise  Rating"  if  the 
product  is  noise  producing,  or,  the  term 
“Noise  Reduction  Rating"  if  the  product 
is  noise  reducing. 

(b)  The  acoustic  rating  descriptor 
determined  according  to  procedures 
specified  in  regulations  to  be  published 
under  this  part. 

(c)  Comparative  acoustic  rating  in¬ 
formation  to  be  specified  in  regulations 
published  under  this  part. 

(d)  Product  manufacturer  identifica¬ 
tion  consisting  of: 

(1)  Company  name. 

(2)  City  and  State  of  principal  office. 

(e)  Product  model  number  or  type 
identification. 

(f)  The  phrase  “Federal  law  prohibits 
removal  of  this  label  prior  to  purchase”. 

(g)  U.S.  Environmental  Protection 
Agency  logo  as  shown  In  Figure  1. 

<h)  The  term  “Environmental  Protec¬ 
tion  Agency". 


Figure  1 

§  21 1.1.5  Ijtbel  format. 

(a>  Except  as  otherwise  provided  in 
regulations  published  under  this  part,  all 
data  and  information  required  under 
f  211.1.4  shall  be  presented  within  a  label 
that  conforms  to  the  format  shown  in 
Figure  2. 
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S  211.1.6  Graphical  requirements. 

(a)  Color.  Except  as  otherwise  pro¬ 
vided  in  regulations  published  under  this 
part,  the  colors  used  for  the  label  back¬ 
ground,  borders,  and  all  Included  letters, 
numerals,  and  figures  shall  be  deter¬ 
mined  by  the  product  manufacturer  or 
supplier,  but  must  be  of  sufficient  con¬ 
trast  both  to  each  other  and  to  any  in-' 
formation  or  material  surrounding  the 
label  that  the  label  and  the  information 
provided  within  it  are  clearly  visible  and 
legible. 

(b)  Label  size.  The  prescribed  label 
shall  be  of  a  size  to  be  specified  in  regu¬ 
lations  published  under  this  part. 

(c)  Character  style.  Except  as  other¬ 
wise  provided  in  regulations  published 
under  this  part,  all  letters  and  numerals 
appearing  on  the  prescribed  label  shall 
be  HELVETICA  MEDIUM. 

(d)  Character  size.  All  letters  and  nu¬ 
merals  appearing  on  the  prescribed  label 
shall  be  of  a  type  size  to  be  specified  in 
regulations  published  under  this  part. 


Figure  2 

Cb)  Except  as  otherwise  provided  in 
regulations  published  under  this  part, 
the  required  data  and  Information  spec¬ 
ified  in  Section  211.1.4(a-h)  shall  be  lo¬ 
cated  in  the  following  areas  of  the  pre¬ 
scribed  label,  as  referenced  in  Figure  2: 


(1)  Section  211.1.4(a) — Area  A,  (2)  Sec¬ 
tion  211.1.4(b) — Area  B,  (3)  Section 
211.1.4(c)— Area  C,  (4)  Section  211.1.4 
(d)— Area  D,  (5)  Section  211.1.4(e)  — 
Area  E,  (6)  Section  211.1.4(f) — Area  F, 
(7)  Section  211.1.4(g) — Area  G,  (8)  Sec¬ 
tion  211.1.4(h) — Area  H. 


§  211.1.7  Label  type  and  location. 

The  prescribed  label  shall  be  of  a  type 
and  be  located  as  to  be  specified  in  regu¬ 
lations  published  under  this  part. 

§211.1.8  Sample  label. 

An  example  of  a  label  conforming  to 
the  requirements  of  SS  211.1.4,  211.1.5. 
and  211.1.6  is  presented  in  Figure  3. 


■\ 


THE  RANGE  IN  NOISE  RATINGS  OF  OTHER 
PRODUCTS  OF  THIS  TYPE  IS  FROM:  40  TO 70 


(Manufacturer! 


Federal  law  prohibits 
removal  of  this  label 
prior  to  purchase. 


(Model  No.). 


Environmental  Protection 
Agency. 


Figure  .3 
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§  211.1.9  Inspection  and  monitoring. 

(a)  Any  inspecting  or  monitoring  ac¬ 
tivities  conducted  under  this  Part  with 
respect  to  requirements  set  out  in  reg¬ 
ulations  published  under  this  Part,  shall 
be  for  the  purpose  of  determining:  (1) 
Whether  records  required  by  such  regu¬ 
lations  are  being  properly  maintained. 

(2)  whether  test  products  are  being  se¬ 
lected  and  prepared  for  testing  in  ac¬ 
cordance  with  the  provisions  of  such 
regulations,  (3)  whether  test  product 
testing  is  being  conducted  in  accordance 
with  the  provisions  of  such  regulations, 
and  (4)  whether  products  being  pro¬ 
duced  and  distributed  into  commerce  are 
in  compliance  with  the  provisions  of 
such  regulations. 

(b)  Any  manufacturer  subject  to  reg¬ 
ulation  under  this  part  shall  admit  or 
cause  to  be  admitted  any  Environmental 
Protection  Agency  (hereafter,  EPA)  En¬ 
forcement  Officer  during  operating  hours 
upon  demand  after  having  received  24- 
hour  prior  written  or  oral  notification  ex¬ 
cept  as  provided  for  by  paragraph  (e)  of 
this  section,  and  upon  presentation  of 
credentials  and  authorization  in  writing 
signed  by  the  Director,  Noise  Enforce¬ 
ment  Division,  or  his  designee,  to  any  of 
the  following: 

(1)  Any  faculty  or  site  where  any 
product  to  be  distributed  Into  commerce 
Is  manufactured,  assembled,  or  stored: 

(2)  Any  facility  or  site  where  any  tests 
conducted  pursuant  to  this  part  or  any 
procedures  or  activities  connected  with 
such  tests  are  or  were  performed ; 

(3)  Any  facility  or  site  where  any  test 
product  Is  present;  and 

(4)  Any  facility  or  site  where  records, 
reports,  other  documents  or  Information 
required  to  be  maintained  or  provided  to 
the  Administrator  are  located. 

(c)  (1)  Upon  admission  to  any  facility 
or  site  referred  to  In  paragraph  (b)  of 
this  section,  any  EPA  Enforcement  Offi¬ 
cer  shall  be  allowed : 

(1)  To  inspect  and  monitor  test  prod¬ 
uct  manufacture  and  assembly,  selec¬ 
tion,  storage,  preconditioning,  noise 
testing,  and  maintenance,  and  to  verify 
correlation  or  calibration  of  test  equip¬ 
ment: 

(ii)  To  inspect  products  prior  to  their 
distribution  in  commerce; 

(111)  To  inspect  and  make  copies  of 
any  records,  reports,  documents,  or  in¬ 
formation  required  to  be  maintained  or 
provided  to  the  Administrator  under  the 
Act  or  any  provision  of  this  Part; 

<iv)  To  inspect  and  photograph  any 
part  or  aspect  of  any  such  product  and 
any  component  used  in  the  assembly 
thereof  that  are  reasonably  related  to 
the  purpose  of  his  entry. 

(2)  Any  EPA  Enforcement  Officer 
shall  be  furnished  by  those  in  charge  of 
a  facility  or  site  being  inspected  with 
such  reasonable  assistance  as  he  may  re¬ 
quest  to  help  him  discharge  any  function 
listed  in  this  section.  A  manufacturer  is 
required  to  cause  those  in  charge  of  a 
facility  or  site  operated  for  its  benefit  to 
furnish  such  reasonable  assistance  with¬ 
out  charge  to  EPA  whether  or  not  it  con¬ 
trols  the  facility. 


(3)  Hie  duty  to  admit  or  cause  to  be 
admitted  any  EPA  Enforcement  Officer 
applies  whether  the  facility  or  site  Is 
owned  or  controlled  by  the  manufac¬ 
turer  or  by  one  who  acts  for  the  manu¬ 
facturer  and  applies  both  to  domestic 
and  foreign  manufacturer  facilities  and 
sites.  EPA  will  not  attempt  to  make  any 
Inspections  which  it  has  been  Informed 
that  foreign  law  forbids.  However,  If 
foreign  law  makes  it  impossible  to  do 
what  is  necessary  to  ensure  the  accu¬ 
racy  of  data  generated  at  a  facility,  no 
Informed  judgment  that  a  product  has 
been  properly  tested  In  accordance  with 
these  regulations  can  properly  be  based 
on  that  data.  It  Is  the  responsibility  of 
the  manufacturer  to  locate  its  testing 
and  manufacturing  facilities  and  sites 
in  jurisdictions  where  this  situation  will 
not  arise. 

(d)  For  purposes  of  this  section:  (1) 
“Presentation  of  credentials”  shall  mean 
display  of  the  document  designating  a 
person  as  an  EPA  Enforcement  Officer. 

(2)  Where  test  product  storage  areas 
or  facilities  are  concerned,  “operating 
hours”  shall  mean  all  times  during 
which  personnel  other  than  custodial 
personnel  are  at  work  In  the  vicinity  of 
the  area  or  facility  and  have  access  to  It. 

(3)  Where  facilities  or  areas  other 
than  those  covered  by  paragraph  (d)  (2) 
of  this  section  are  concerned  “operating 
hours”  shall  mean  all  times  during 
which  product  manufacture  or  assembly 
Is  In  operation  or  all  times  during  which 
product  testing  or  maintenance,  produc¬ 
tion,  or  compilation  of  records  is  taking 
place  or  any  other  procedure  or  activity 
related  to  labeling  verification  testing, 
enforcement  testing,  or  product  manu¬ 
facture  or  assembly  is  being  carried  out. 

(4)  “Reasonable  assistance”  means 
providing  timely  and  unobstructed 
access  to  test  products  or  products  and 
records  required  by  this  part  and  oppor¬ 
tunity  for  copying  such  records  or  test¬ 
ing  such  test  products. 

(e)  Any  entry  without  24  hour  prior 
written  or  oral  notification  to  the  affec¬ 
ted  manufacturer  shall  be  authorized  in 
writing  by  the  Assistant  Administrator 
for  Enforcement. 

(f) (1)  Pursuant  to  Section  11(d)(1) 
of  the  Act.  the  Administrator  may  issue 
an  order  to  the  manufacturer  to  cease 
the  distribution  in  commerce  of  partic¬ 
ular  products  being  manufactured  at  a 
particular  facility  if : 

(i)  Any  EPA  Enforcement  Officer  is 
denied  the  access  required  in  paragraphs 

(b)  and  (c)  of  this  section. 

(ii)  Any  EPA  Enforcement  Officer  is 
denied  “reasonable  assistance”  (as  de¬ 
fined  in  subparagraph  d(4)  of  this  sec¬ 
tion)  . 

<  2)  The  sanction  of  issuing  an  order  to 
cease  distribution  of  products  into  com¬ 
merce  may  be  imposed  for  the  reasons 
in  paragraph  (f)(1)  (i)  and  (11)  of  this 
section  only  when  the  infraction  is  sub¬ 
stantial. 

(3)  Any  such  order  shall  be  issued 
only  after  notice  and  opportunity  for 
hearing. 

(Secs.  11  and  13.  Pub.  L.  92-574,  86  Stat.  1242, 
1244  (42  U.S.C.  4910,  4912) .) 


§  211.1.10  Exemptions. 

§211.1.10-1  Testing  exemption. 

(a)  Any  person  may  request  an  ex¬ 
emption  from  the  requirements  of  this 
Part  by  submitting  an  application  th  the 
Administrator.  Except,  as  provided  in 
paragraph  (f)  of  this  section,  such  ap¬ 
plication  must  demonstrate  that  the 
proposed  test  program: 

(1)  Has  a  purpose  which  constitutes 
an  appropriate  basis  for  an  exemption 
in  accordance  with  paragraph  (b>  of 
this  section; 

(2)  Necessitates  the  granting  of  an  ex¬ 
emption;  as  set  forth  in  paragraph  «c» 
of  this  section; 

(3)  Exhibits  reasonableness  in  scope 
as  provided  in  paragraph  (d>  of  this  sec¬ 
tion; 

(4)  Exhibits  a  degree  of  control  conso¬ 
nant  with  the  purpose  of  the  program 
and  the  EPA’s  monitoring  requirements 

(b)  An  appropriate  purpose  for  an  ex¬ 
emption  Is  one  which  is  consistent  with 
one  or  more  of  the  bases  for  exemption 
set  forth  under  Section  10(b)(1)  of  the 
Act,  namely  research.  Investigations, 
studies,  demonstrations,  or  training,  but 
not  including  national  security  (se^ 
1211.1.10-2). 

(c)  Necessity  arises  from  an  inability 
to  achieve  the  stated  purpose  in  a  prac¬ 
ticable  manner  without  performing  a 
prohibited  act  under  Sections  10(a)  (3  *. 
or  (5)  of  the  Act.  In  appropriate  circum¬ 
stances  time  constraints  may  be  suffi¬ 
cient  basis  for  necessity. 

(d)  A  test  program  must  exhibit  a 
duration  of  reasonable  length  and  affect 
a  reasonable  number  of  products.  In  this 
regard,  required  items  of  Information  in¬ 
clude: 

(1)  An  estimate  of  the  program’s  du¬ 
ration; 

(2)  The  absolute  number  of  products 
involved. 

(3)  The  duration  of  the  test; 

(4)  The  ownership  arrangement  with 
regard  to  the  products  involved  in  the 
test; 

(5)  The  intended  fruit  disposition  of 

the  products; 

(6)  Hie  means  or  procedure  whereby 
test  results  will  be  recorded. 

(e)  Paragraph  (a)  of  this  section  ap¬ 
plies  irrespective  of  the  product’s  place 
of  manufacture. 

(f)  In  the  case  of  products  used  by  the 
manufacturer  in  the  ordinary  course  of 
business  for  product  development,  pro¬ 
duction  method  assessment  and  market 
promotion  purposes,  in  a  manner  not  in¬ 
volving  lease  or  sale,  the  application  need 
only  state  the  nature  of  the  product’s  use 
number  of  products  Involved  and  a 
demonstration  that  adequate  record¬ 
keeping  procedures  for  control  purposes 
will  be  employed. 

(Sec.  10(b)(1),  Pub.  L.  92-574,  86  Stat  1242 
(42  C3.C.  4909(b)(1)).) 

§  211.1.10-2  National  security  exemp¬ 
tions. 

A  manufacturer  may  request  a  na¬ 
tional  security  exemption  by  submitting 
an  application  to  the  Administrator 
which  states  the  purpose  for  which  the 
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exemption  is  required.  The  request  must 
be  endorsed  by  an  agency  of  the  Federal 
Government  charged  with  responsibility 
for  national  defense. 

(Sec.  10(b)(1),  Pub.  L.  92-574,  86  Stat.  1242 
(42  U.S.C.  4909(b)(1)).) 

§211.1.10-3  Export  exemptions. 

(a)  A  new  product  intended  solely  for 
export,  and  for  which  the  requirements 
of  other  applicable  regulations  of  this 
Part  are  satisfied,  shall  be  exempt  from 
the  prohibitions  of  Section  10(a)  (3)  and 
(4)  of  the  Act. 

(b>  No  request  for  an  export  exemp¬ 
tion  is  required. 

(c>  It  is  a  condition  of  an  export 
exemption  under  §  10(b)(2)  of  the  Act 
that  such  exemption  shall  be  void  ab 
initio  with  respect  to  each  new  product 
intended  solely  for  export  which  is  dis¬ 
tributed  in  commerce  for  use  in  any 
State. 

(d)  In  deciding  whether  to  institute 
proceedings  against  a  manufacturer  pur¬ 
suant  to  I  11(d)  (1)  of  the  Act  with  re¬ 
spect  to  any  product  originally  intended 
solely  for  export  but  distributed  in  com¬ 
merce  for  use  in  any  State,  the  Adminis¬ 
trator  will  consider: 

(1)  Whether  the  manufacturer  had 
knowledge  that  such  product  would  be 
distributed  in  commerce  for  use  in  any 
State;  and 

(2)  Whether  the  manufacturer  made 
reasonable  efforts  to  ensure  that  such 
product  would  not  be  distributed  in  com¬ 
merce  for  use  in  any  State.  Such  reason¬ 
able  efforts  would  include  consideration 
of  prior  dealings  with  any  person  which 
resulted  in  introduction  into  commerce 
of  a  product  manufactured  for  export 
only,  investigation  of  prior  instances 
known  to  the  manufacturer  of  introduc¬ 
tion  into  commerce  of  a  product  manu¬ 
factured  for  export  only,  and  contract 
provisions  which  minimize  the  probabil¬ 
ity  of  introduction  into  commerce  of  a 
product  manufactured  for  export  only. 

(Sec.  10(b)(2),  Pub.  L.  92-574,  86  Stat.  1242 
(42  U.S.C.  4909(b)(2)).) 

§211.1.10—4  Granting  af  exemptions. 

(a)  If  upon  completion  of  the  review 
of  an  exemption  request,  the  granting  of 
an  exemption  is  deemed  appropriate,  a 
memorandum  of  exemption  will  be  pre¬ 
pared  and  submitted  to  the  manufac¬ 
turer  requesting  the  exemption.  The 
memorandum  will  set  forth  the  basis  for 


the  exemption,  its  scope,  and  such  terms 
and  conditions  as  deemed  necessary  to 
protect  the  public  health  and  welfare. 
Such  terms  and  conditions  will  generally 
include,  but  are  not  limited  to,  agree¬ 
ments  by  the  applicant  to  conduct  the 
exempt  activity  in  the  manner  described 
to  EPA,  create  and  maintain  adequate 
records  accessible  to  EPA  at  reasonable 
times,  employ  labels  for  the  exempt  prod¬ 
ucts  setting  forth  the  nature  of  the  ex¬ 
emption,  take  appropriate  measures  to 
assure  that  the  terms  of  the  exemption 
are  met  and  advise  EPA  of  the  termina¬ 
tion  of  the  activity  and  the  ultimate  dis¬ 
position  of  the  products.  EPA  may  limit 
the  scope  of  any  exemption  by  placing 
restrictions  on  time,  location  and  dura¬ 
tion. 

(b)  Any  exemption  granted  pursuant 
to  paragraph  (a)  of  this  section  shall  be 
deemed  to  cover  any  subject  product  only 
to  the  extent  that  the  specified  terms  and 
conditions  are  complied  with.  A  breach  of 
any  term  or  condition  shall  cause  the  ex¬ 
emption  to  be  void  ab  initio  for  purposes 
of  §  11(d)  of  the  Act  and  may  give  rise 
to  an  order  by  the  Administrator  with 
respect  to  any  product  subject  to  such 
exemption  whether  distributed  before  or 
after  such  breach.  The  Administrator 
may  also,  upon  notice  and  opportunity 
for  a  hearing,  withdraw  the  exemption 
at  any  time  if  he  determines  that  the 
public  health  or  welfare  is  being  endan¬ 
gered. 

(Sec.  10(b)(1),  Pub.  L.  92-674,  86  Stat.  1842 
(42  U.S.C.  4909(b)(1)).) 

§  211.1.10—3  Submission  of  exemption 
request. 

Requests  for  exemptions,  or  further  in¬ 
formation  concerning  exemptions  and/or 
the  exemption  request  review  procedure 
should  be  addressed  to: 

Director,  Noise  Enforcement  Division  (EN- 

387) ,  U.S.  Environmental  Protection  Agen¬ 
cy,  401  M  Street  SW,  Washington,  D.C. 

20460. 

(Sec.  10(b)(1),  Pub.  L.  92-574,  86  Stat.  1242 
(42  U.S.C.  4909(b)(1)).) 

§  211.1.11  Testing  by  the  Administrator. 

(a)  (1)  The  Administrator  may  require 
that  any  product  to  be  tested  pursuant  to 
applicable  regulations  under  this  part  or 
other  products  regulated  under  this  part 
be  submitted  to  him,  at  such  place  and 
time  as  he  may  designate  for  the  purpose 
of  conducting  tests  in  accordance  with 


test  procedures  described  in  such  regu¬ 
lations,  to  determine  whether  such  prod¬ 
ucts  conform  to  applicable  regulations 
under  this  part. 

(2)  The  Administrator  may  specify 
that  he  will  conduct  such  testing  at  the 
facility  where  a  manufacturer  conducted 
required  testing,  in  which  case  instru¬ 
mentation  and  equipment  of  the  type  re¬ 
quired  by  these  regulations  shall  be  made 
available  for  test  operation.  The  Ad¬ 
ministrator  may  conduct  such  tests  with 
his  own  equipment. 

(b)  (1)  If  based  on  tests  conducted 
by  the  Administrator,  or  other  relevant 
information,  the  Administrator  deter¬ 
mines  that  the  test  facility  used  by  a 
manufacturer (s)  does  not  meet  the  re¬ 
quirements  of  the  regulations  of  this  Part 
for  conducting  the  test  required  by  this 
Part,  he  will  notify  the  manufacturer (s) 
in  writing  of  his  determination  and  the 
reasons  therefor. 

(2)  After  the  notification  of  paragraph 
(b)  (1)  of  this  section,  no  data  derived 
from  the  subject  test  facility  will  be  ac¬ 
ceptable  for  purposes  of  this  Part  and 
the  Administrator  may  issue  an  order  to 
manufacturers  with  respect  to  the  prod¬ 
uct  categories  in  question,  to  cease  to 
distribute  in  commerce  products  of  such 
category:  Except,  that  any  such  order 
shall  be  issued  rally  after  an  opportunity 
for  a  hearing.  Such  notification  may  be 
included  in  any  notification  under  para¬ 
graph  (b)  (1)  of  this  section.  A  man¬ 
ufacturer  may  request  that  the  Adminis¬ 
trator  grant  a  hearing.  Request  shall  be 
made  not  later  than  fifteen  (15)  days  or 
other  such  period  as  may  be  allowed  by 
the  Administrator,  subsequent  to  notifi¬ 
cation  of  the  Administrator’s  intent  to 
issue  an  order  to  cease  to  distribute. 

(3)  A  manufacturer  may  request  in 
writing  that  the  Administrator  recon¬ 
sider  his  determination  in  paragraph  (b> 
(1)  of  this  section  based  on  data  or  in¬ 
formation  which  indicates  that  changes 
have  been  made  to  the  test  facility  and 
such  changes  have  resolved  the  reason 
for  disqualification. 

(4)  The  Administrator  will  notify  a 
manufacturer  of  his  determination  with 
regard  to  the  requalification  of  the  test 
facility  within  10  days  of  a  manufac¬ 
turer’s  request  for  reconsideration  under 
paragraph  (b)  (3)  of  this  section. 

(Sec.  13,  Pub.  L.  92-574,  86  Stat.  1244  (42 
US.C.  4912).) 
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